
 

 

10 A.M. SAUBLE LAND CLAIM MEETING – AUGUST 6, 2014 

 

 

J. CLOSE:  I would like to introduce our council and...most of them are at 

the back.  There's Councillor Jackson at the back.  Councillor Bowman is 

at the front.  We have Councillor Klages.  We have Councillor McKenzie.  

We have Councillor Turner in the back.  Councillor Kirkland is in the 

back.  We have Councillor Thomas and Councillor Standen at the back 

and I'm John Close.  So from here, I'm sure you don't really wish to hear 

me talk today, so I'm going to move things along.  Again, please keep your 

cell phones off.  I would like to introduce Bill Walker and Larry Miller.  

They are both running late and they will show up as they can.  So, with 

that, I will, later, I will formally introduce our solicitor, Greg Stewart 

later, but I would like to ask him to the mike to introduce the former 

Justice Binnie. 

 

G. STEWART:  Thanks, John.  Prior to doing that, I'll just introduce the 

people who are at the front of the podium.  To my immediate right is 

Robert Radcliff (PHONETIC), who is with Ministry of the Attorney 

General in Toronto and Louise Hanson (PHONETIC), who is a senior 

negotiator for the Ministry of Aboriginal Affairs in Toronto.  (INAUDIBLE 

- CROWD NOISE)  Okay, we'll start again.  Robert Radcliff, who is with 

the Ministry of the Attorney General in Toronto.  Louise Hanson, who is a 

senior negotiator with the Ministry of Aboriginal Affairs in Toronto.  

Barry Innes (PHONETIC), who is with the Federal Department of 

Justice.  Andre Burett (PHONETIC), who is case manager with 

Aboriginal Affairs in Ottawa.  Gary Penner, who is legal counsel with the 

Ministry of the Attorney General.  And, on the far end is Mr. Justice 

Binnie.  (APPLAUSE) 

 

The first presenter we have today to make the presentation will outline 

for you the mediation process and what we have been going through, the 

background of the litigation in trying to certify the legal issues and then 

talk about where we go from here and where we are now.   

 

The first speaker is Mr. Justice Binnie.  Justice Binnie was educated at 

McGill University and Cambridge University in England.  He obtained a 

law degree from the University of Toronto.  He was a member of the 

English Bar and the Ontario Bar and the Yukon Territory Bar.  He was 

also admitted to practice before the International Court of Justice.  

Justice Binnie practiced litigation and was a very prominent litigation 



lawyer in Toronto for many years.  From 1982 to 1986, he was Associate 

Deputy Minister of Justice of Canada and was a part-time lecturer in 

Aboriginal Law at Osgood-Hall Law School.  In 1998, Justice Binnie was 

appointed a Justice of the Supreme Court of Canada and then he served 

there until his retirement in 2011.  Interestingly enough, he is one of the 

two appointees in recent times who was appointed directly through 

practicing law to the Supreme Court of Canada.  While on the Supreme 

Court, Justice Binnie was involved in a number of major decisions which 

impacted and form what is now the basis of aboriginal law in Canada and 

since retiring, he has been involved in mediation and arbitration, both in 

Canada and overseas.  So, I will give the podium to Justice Binnie. 

 

(APPLAUSE) 

 

J. BINNIE:  Thank you very much, Greg.  On your agenda, where it says 

‘former Justice’, I would like to underline ‘former’.  There are some judges 

here in their short pants and mismatched shirt colors and I'm not one of 

them.  I'm here as a mediator and I want to talk just a little bit of what 

mediation is all about.   

 

It is an informal process.  It’s not an arbitration.  There are no decisions 

made by anybody, least of all me.  Nothing is decided in mediation until 

everybody is agreed on all points.  So, at no time is there a committment 

to any particular resolution until everybody has had their say and has 

worked through the process, consulted and is here, as the First Nation is 

doing, and ultimately, see if it is possible to work out an accommodation.  

What happens in a mediation is essentially, you meet in a group, like a 

board group, and you just chat and it’s confidential, so that nothing that is 

said in the room can be used against any party if this case ultimately goes 

to trial.  The reasons people choose mediation are many.  First of all, it 

avoids the ‘all or nothing’ result in a lawsuit.  The judge doesn’t have the 

authority to work out some arrangement that will keep the Town and the 

First Nation together, commercially, environmentally and so on.  The 

judge simply can decide either the beach belongs to ‘A’ or it belongs to ‘B’.  

Often, when you have a fight amongst neighbors and they go to court and 

there’s a lot of bitterness, it usually is stirred up by the court case.  One of 

the neighbors moves away.  That’s not possible.  Everybody is here and 

they’re going to stay here regardless of what happens in a lawsuit.   

 

Eventually...this lawsuit has been going since the 1980’s, on again/off 

again.  There was an attempt by the Court six or seven years ago to 

mediate a settlement.  This was done by the former Chief Justice of 

Ontario, Walter Winkler (PHONETIC).  That did not succeed.  About a 



year ago, there were other pretrial conferences, out of which this 

mediation arose.  It arose, essentially, because the relationship between 

the First Nation and the Town is important to both of you.  The governing 

objective, I think, of the mediation is to try to make this whole process 

invisible to the individual who comes to Sauble Beach with a beach towel, 

wants to use the facilities in the town and the beach, and they want 

things to stay as they are.  And, if there's a lawsuit, and the lawsuit goes 

one way or the other, things will not stay as they are.  So, there was a 

recognition that this relationship should be preserved, that the best way 

of getting to a solution was to have a confidential process and intially, 

really, it was the Town and the First Nation that said ‘We've got to work 

something out.’  And, the first point was that there has to be continued 

access by the public to the beach.  This access has to be governed by some 

binding arrangement (INAUDIBLE), enforceable, and that will have 

equal representation by the Town and the First Nation.  In other words, a 

form of co-management that will accommodate the interests of the First 

Nation and of the Town because you are the people who are going to have 

to live with the outcome.  The federal government and the provincial 

government are here, they are part of the lawsuit, but they don't live here.  

You do.  So, it was of prime importance that this process reach an 

understanding between the Town and the First Nation as a first step. 

 

Secondly, the parties really had to put aside their conflicting views over 

the lawsuit because that way lies this ‘all or nothing’ result.  People will 

have different views towards the merits of the legal case one way or the 

other.  But, that doesn’t change the fact you have interests in common 

and that those interests can only be accommodated by some sort of agreed 

settlement.   

 

Apart from the commercial interests and the recreational interests that 

you have in common, there’s also a very strong environmental interest 

and that has occupied both the Town and the First Nation for a large part 

of the mediation.  We’ve had meetings going on now every couple of 

months, sometimes more frequently, at which all of these issues are put 

on the table and there is very candid discussion back and forth as to what 

each party wants accommodated and protected in a long-term 

relationship.   

 

So, the purpose today is that the participants will explain what the 

lawsuit is about.  The Federal government will explain.  The Town, Greg 

Stewart, Town solicitor, will explain from the Town’s perspective, what 

has happened.  The Provincial government, which is there on the legal 

question, will speak to you and then, as Greg mentioned, there will be a 



lengthy process of questions and answers.  But, what I want to emphasize 

is the mediation is voluntary.  Nothing is agreed until everything is 

agreed.  Nothing is agreed until all parties are in agreement.  So, this is a 

process that is in progress and you are here to get information, to give 

input and all of us involved in the mediation look forward to the 

information that will be provided.   

 

Thank you very much.    

 

(APPLAUSE) 

 

G. STEWART:  Thank you, Mr. Binnie.  With that, I will have to, again, 

point out that we are here today without prejudice, meaning that the 

parties that are up here are speaking freely and we have agreed to speak 

without prejudice and that, I guess, is the main reason or the main venue 

as to how we could come out of mediation and bring it forward to the 

community and ask your opinion.  So, we are here to ask for your opinion.    

 

At this time, there has been discussion in the community and information 

regarding whether or not there is a legitimate base for the land claim at 

Sauble Beach.  In attendance today, we have representation from the 

federal government and Barry is here and Andre Burett and Gary Penner.  

Mr. Penner will now present the information regarding the Rankin 

River...the Rankin survey, which provides the basis for the federal 

government land claim on Sauble Beach.  He will also note that the 

approx....he will have a map noting the approximate area that is under 

the dispute, which includes private property land as well.  And, it should 

be noted that under this land claim, only the four properties who are 

named in the litigation are affected.  Only those four are affected.   

 

With that, I would like to introduce Mr. Penner. 

 

(APPLAUSE) 

 

G. PENNER:  Thank you.  I’m going to move the microphone over to 

where I’m sitting so that I can run the slide projector.  Hopefully, without 

too  much technical difficulty.  So far, so good.  In a previous life, I was a 

rock musician, believe it or not, and we always had a road crew to do this 

kind of stuff and if the mike didn’t work, I could say ‘You fix it’ and they 

would fix it.  So, it’s just up to me now.  (INAUDIBLE) have advised me 

not to sing and I assure you, I won’t.   

 

(LAUGHTER) 



 

Okay, it’s not expected that you are able to read all of it (LAUGHTER), 

but I’ll explain the significance of the document.  That’s a blown up 

version that some of you might be able to read.   

 

So, the background to the lawsuit goes back to 1836.  It may predate that, 

but I’m going to use that as a starting point.  In 1836, the Ojibway that 

lived in Southwestern Ontario, south of the Bruce Peninsula in a large 

part, or the Saugeen Peninsula as it was called then, entered into a 

surrender with the British Crown whereby they surrendered a couple of 

million acres south of the Saugeen Peninsula and what they got in return 

was the entire Saugeen Peninsula set aside for them as a reserve and it 

was set aside for them and their posterity forever.  That was 1836.  By 

1854, with the pressures of settlement, that means the European 

immigrants (INAUDIBLE) that were coming to this part of British North 

America, the Crown officials here in this part of Ontario, which was then 

called the Province of Canada, this was prior to confederation, approached 

the Saugeen and the Nawash First Nation, as they were known then, and 

suggested to them that their numbers didn’t really require the entire 

Saugeen Peninsula for their use and benefit or enjoyment, and that it 

would be probably be in their best interest, and it would certainly help 

facilitate settlement, if they agreed to surrender most of the Saugeen 

Peninsula in exchange for a smaller reserve and for the benefit of the 

proceeds of the land sales that were anticipated to follow.  So, from the 

Saugeen perspective, and the Nawash perspective, they eventually agreed 

to this deal and they entered into what is known as Treaty 72, which was 

1854.  And reserves were identified at the surrender meeting.   

 

Now, the, as Justice Binnie mentioned, this litigation has been around 

since the 1980s and, in fact, it has been a file for Aboriginal Affairs 

predating that.  It goes back at least 30 years in the modern era.  I, 

myself, have been involved in aboriginal law in the Toronto Regional 

Office of the Department of Justice for 20 years and I’ve been on this file 

for that entire 20 years, although many other files as well.  And, as 

Justice Binnie said, this file has been in litigation, there has been 

attempted litigation, we’re back to mediation.  There have been periods 

where nothing really much has happened on the file at all.  But, it has 

been quite active over the last year and a half and here we are.   

 

Now, aboriginal law, and primarily what I do with litigation, which 

doesn’t mean I’m in court all the time, it means that in cases like this 

which are very complicated, you spend a lot of time at your desk and in 

meetings trying to figure out what you would do if you eventually get to 



court and what kind of documentation and evidence you would put before 

the Court and it’s a very time consuming process because these files are 

not like typical or any other kind of litigation files.  There aren’t any files 

that come before the Court where the Court has to go back 150 years and 

try and figure out what happened, which isn’t easy to do because there’s 

no living memory.  All there is is recorded memory, primarily documents 

and other recollections and, particularly from the First Nation‘s 

perspective, where at the time that these treaties were entered into and 

negotions took place, they didn’t keep a written record of any of it.  They 

relied on their oral tradition and their capacity to tell their stories to 

themselves over and over and over again so that the story was never 

forgotten.  And that issue, the weight that should be given to a written 

record that the British kept, the British officials and government officials, 

versus the oral recollections of the First Nations has been a legal issue 

that has made its way up to the Supreme Court of Canada and the 

Supreme Court of Canada has been quite clear that in the context of 

aboriginal law, equal weight must be given to the Aboriginal perspective.  

And so, there’s a methodology that has developed over the years to make 

sure that that perspective gets before the Court.   

 

So, in a case like this, because of documentary record, there’s also a lot of 

expertise that’s required.  And so, you have to bring in, for example, 

historians before the Court who can put the circumstance of 1854 into 

some kind of a historical perspective so that the judge who is hearing this, 

or the judges that are hearing it, ultimately understand that these events 

didn’t happen in a vacuum, that there were other events that led up to 

them, other events that followed them and you need a historian, or 

historians, usually there’s more than one, to explain these events.  And 

historians don’t always agree on any of this stuff, so yes, there will be 

more than one historian for sure.  Each party will have their own experts 

and those experts don’t necessarily agree.  Hopefully, they agree on 

enough that the judge can (INAUDIBLE).   

 

Historians, though, aren’t all that is required because in order to get the 

aboriginal perspective before the Court, you have to bring in a different 

kind of expertise, typically people who are trained in anthropology with a 

specialization in aboriginal history and affairs, probably archeologists and 

they, based on their experience and knowledge, help the First Nation to 

put their perspective before the Court. 

 

Now, there can be many other different kinds of experts that are there 

before the court.  In this particular case, an additional expertise that 

would be required is the expertise of somebody who is knowledgable about 



historical methods of surveying because, as you’ll see when I show you the 

documentation, at the meeting of 1854, there was a discussion about the 

smaller reserves that were going to be set aside and they were described 

in general terms at the surrender meeting.  And then a surveyor has to go 

out and survey the reserve so that everybody would understand what 

were the geographical limits of that reserve were, and he would do it in 

accordance with the standards of the day.  Now, the standards of the day 

in 1854 were quite a bit different than they are today.  A surveyor would 

go out with a crew through the bush and they would have their chains 

with them, which was their measurement tool primarily.  They didn’t 

have the kinds of scopes and the sights that surveyors today use.  They 

didn’t have global positioning systems and any of that kind of stuff.  They 

relied on geographical features, they relied on the magnetic north pole, 

their compasses, and so on.  So, in order for a court today to understand 

how the survey was conducted at the time, in order to understand what 

the geographical range of the Saugeen reserve, in this case, are, you have 

to have somebody with the expertise that can explain to the Court what 

the surveyor was doing at the time and what kind of methodology he 

would have been using. 

 

So, in the past, we consulted with people who had that kind of expertise.  

There aren’t a lot of them.  You...typically, you find them at universities 

rather than in the field actually surveying.  People who are educated as 

surveyors, but who have learned the historical methods and they can 

teach those.  One of the things we found out, for example, is that you can’t 

even go out with those old tools of yesterday and try to recreate the survey 

because, for example, the magnetic north pole isn’t exactly, it doesn’t bear 

the same relationship to where we are now geographically as it did then.  

You’ve got to be able to take that into account.  If you’re standing with a 

compass next to a building that’s there today but wasn’t there then, it will 

impact on the way your compass works.  So, all of that is to say that it 

isn’t an easy task, but there are people with that kind of expertise.  They 

may not come to the same conclusions as to what the ultimate 

geographical limitations of the reserve are, but, anyway, that would be for 

a judge to decide, which expert was more credible, made the most sense in 

the context of this... 

 

Well, needless to say, a trial like this takes a lot of time and it takes a lot 

of money.  And the file that has been sitting in our office for the last 25 to 

30 years has already eaten up a tremendous amount of time and money.  

Hopefully, time and money well-spent.   

 

A trial like this typically...the last trial I was involved in on a historical 



case like this, the trial lasted eight months.  It took close to five years to 

get it ready for trial.  There was...it took the judge a year and a half to 

write her judgement.  It took another year and a half to get it before the 

Court of Appeals and another year to get it before the Supreme Court of 

Canada.  I can’t even begin to add up how much time and money went 

into that, ultimately, for the Supreme Court to decide who got it right, the 

trial judge or the Court of Appeals.  And, that decision, actually, was just 

rendered in the last month.  So, that was, we’re in 2014...I think the 

original pleadings on that particular file were filed in about 2000.  So, 

that‘s a 14-year process.   But, that’s not uncommon.  That’s the way it 

works in aboriginal law. 

 

Now, that’s my introduction.  I’m now going to go to the documents that 

we think are important.  So, whatever other evidence went before the 

court, the one thing that the courts have always told us is that in a treaty 

case, the first place you start is with the words of the treaty itself and so, 

that’s where I’m going to go first.   

 

This is the text of Treaty 72.  Obviously, the original was a handwritten 

version.  This is a typed version that appears in a volume called Treaties, 

The Treaties of Canada.  It is not possible to read that, but I’m going to go 

to the next page which may be something that you can read, but I’ll read 

it out loud.  And so, when it comes to the description of the reserve, it says 

this: 

 

“For the benefit of the Saugeen Indians, we reserve all that block of land 

bounded on the west by a straight line running due north from the River 

Saugeen at the spot where it is entered by a ravine immediately to the west 

of the village...,” and that would be the Indian village, where they 

primarily lived, “...and over which a bridge has recently been constructed, 

to the shore of Lake Huron.”  So, that’s the western boundary that’s been 

described in very general terms, as you can appreciate.  “On the south, by 

the aforesaid northern limits of the lately surrendered strip...”   So, prior to 

1854, there had been the southern strip of the Saugeen Reserve had been 

surrendered, so they were using that surrender and that line as the 

southern limit, “...and on the east...” and this is the highlighted portion, 

“...by a line drawn from a spot upon the coast at a distance of about nine 

and a half miles,...”  nine miles and a half...it’s been spelled out, “...from 

the western boundary aforesaid...” so, that was the boundary that was 

first described.  So, starting from the top of that boundary about nine and 

a half miles “...upon the coast and running parallel thereto until it touches 

the aforementioned northern limits of the recently surrendered strip.”   

 



Now, that’s the words...we have a map now to explain, help explain what 

that means...  But, before we get to the map, this is a blow-up now of the 

signatories to the treaty and on the right are all of the aboriginal 

signatories and there’s quite a list of them there, 13 or 14.  On the left, 

you can see that the treaty was signed and sealed by L. Oliphant, who at 

that time was the Superintendant General of Indian Affairs.  Probably 

many of you are familiar with the name ‘Oliphant’, as I think some of the 

area around here bears his name.  It was also signed by Peter Jacobs 

(PHONETIC), who was a missionary and present at the surrender 

meeting, and then the witnesses are a Joseph Ross (PHONETIC), who 

was an MPP from the Province of Canada presumably, C. Rankin, who 

was Charles Rankin, PLS, which is Published Land Surveyor, and then A. 

McNabb (PHONETIC), who was the Crown Land agent.   

 

Now, this is an important part of the evidentiary record that will be before 

the court is that the surveyor, Rankin, was present at the surrender 

meeting and so, he would have been there to witness the discussions that 

took place between the Crown officials and the aboriginal people and 

there is plenty of documentation that also records that discussion.  But, 

what’s of particular importance here is that although what’s described as 

the boundaries of the reserve are very generally described, it is reasonable 

to assume that Rankin, who was the surveyor and the one who was to be 

tasked with going out and surveying this property, and a large property it 

was, would have understood what was meant by where the village was 

and where the southern boundary was and, in all likelihood, where the 

point on the coast about nine and a half miles up was more or less 

because, presumably, that point came out of the discussion.  The First 

Nation had a very clear idea what they were prepared to accept as the 

northerly limit of their reserve, and it was this point nine and a half miles 

up the coast. 

 

So, with that in mind...now, this is not a map that you can possibly see 

with any clarity, but the westerly limit...this is the southern limit here, 

the westerly limit comes up to here and then you go up approximately 

nine and a half miles, at which point the southern, or the eastern 

boundary, if you go due south back down to the southernly limits.  So, 

that’s approximately where the Saugeen Reserve is and, of course, the 

beach is this area here. 

 

Now, here, we’ve blown up the northerly portion of the reserve and...so, 

this part.  So, this is a blow-up of the beach area and all of the 

(INAUDIBLE) this is what Rankin (INAUDIBLE) that was part of the 

survey process because all of the property that was not going to form part 



of the reserve was to be sold off for the benefit of the First Nation.  There 

is no issue in the lawsuit about that.  These lots were sold off and the 

proceeds were paid to the First Nation and went into the trust account.  If 

we go from here, we can see, and this is taken from Rankin’s original 

survey, that he has marked here, at this point on the coast, he put a little 

circle and it says “NE angle”,  northeast angle, “Indian reserve”.  So, 

that’s where he put that point, described in the treaty as nine and a half 

miles up.  Now, what you can see is that he has also numbered the lots 

and this lot, which extends over to here, he has numbered it Lot 31.  So, 

he put that point at approimately the middle of Lot 31, which is basically 

at the (INAUDIBLE). ..the, what over time, came to be understood as the 

northerly limit of the reserve, it’s the top of Lot 25.  That’s not what 

Rankin, that’s not where Rankin put his point.   

 

So, this is Rankin’s survey.  So, that is where he put it.  This is Rankin’s 

survey, what I showed you. 

 

So, then, these are an excerpt from Rankin’s notes, because one of the 

things that surveyors did, and I don’t think they still do it, but certainly 

in those days, when everything, all records were kept by hand, is that 

Rankin, as he was marching his way through the bush with his crew and 

his chain and so on, is that he kept detailed notes.  That was how public 

land surveyors were trained.  And so, this is from one page of his notes 

and it is the notes where he is laying out the sideroad between Lots 30 

and 31.  So, every number of lots, every four or five lots, I think it’s every 

five lots, there was a sideroad because there had to be road access to 

makes these lots salable lots.  So, they’re called road allowances and 

they’re typically 66’ across.  But, when somebody bought a lot, they 

weren’t going to be getting the road, they were just getting the lot on one 

side of the road or the other.  And, so, he’s making notes about a lots, 

about the road.  And, so, what he says here is....I have it written down 

somewhere...(INAUDIBLE) version of that part of the page where he says 

this:  “Sand ridges at 33 chains.  Swamp at 54 chains, 20 lengths.  Dry, 

sandy ridges, yellow pine at 62 chains, 54 lengths...”  So, you can see he 

goes into a fair amount of detail.   

 

Posts...one of the ways they kept track of what they were doing is they 

would drive posts into the ground and make some other kind of marker 

that would be left behind for others to see.  He says “Post one chain, 72 

lengths from Lake Huron, 10 chains, 66 lengths south of the post of the 

Indian reserve.”  So, keep in mind, if you go back to the map, he has the 

post north of Lot 30, in about the middle of Lot 31.  Now, he’s describing 

where he is marking the road, that is the south, in between Lot 30 and 31, 



and he is describing where that post can be found, which is one chain, 72 

lengths in from the lake and 10 lengths, 66 chains (SIC) south of the post.  

So, that, in writing, he has confirmed what he did on his survey, which is 

that the northerly post that’s referred to in the treaty is located in 

approximately the middle of Lot 31.  Now, the fact that he put in the post 

one chain 72 lengths from Lake Huron is, in part, part of the surveying, 

the approach to surveying when you’re surveying next to water, 

particularly when waters have been low because if you put the post right 

at the edge of the water is not what surveyors did at that time.  They 

would put posts inland at what they would determine to be the high water 

mark, that point at which the water is not going to come any higher 

because that was the way to ensure that the post will last over time.  If 

you put it down by the water and the water is higher next year, nobody 

can find the post.  So, the posts are always put in, in this case, he 

determined that the high water mark was one chain 72, but he is leaving 

this description so that other surveyors, when they come to follow, will be 

able to find the post and he’s saying that this road allowance is found 

south of the critical post, which is the northeast corner of the Indian 

reserve. 

 

Now, after...Rankin did this survey in 1855.  So, the Treaty of 1854, he 

does the survey, it’s done within a year, 1855, and then, in 1856, we have 

this map and all...we have people going through the archives, which is 

where all this stuff comes from ultimately, the National Archives of 

Canada or other public archives, and the researchers came up with this 

map which is a plan of...showing the mouth of the River au Sable, as it 

was called then, and the adjoining coast.  It was done by a company called 

Ridout & Schreiber, who are engineers, and they were doing what was 

called in those days, a sounding chart.  And the purpose of a sounding 

chart is to plot out for ship traffic what the depth of the water is around 

the mouth of the River au Sable.  And, no doubt, they were doing this all 

the way up and down the coast because it would be important for shipping 

traffic to know what the depth is.  They didn’t have electronic sounding 

devices in those days, so they had a mechanical way of producing what 

they still, nonetheless, called a sounding chart.  And so, it provides a lot of 

detail about that the mouth of the River au Sable and, if we had a blow-

up, you could see that all of those marks, that’s my laser pointer, here, 

that’s what showed the various depths that are there for shipping traffic.   

 

Now, I’m going to go to a blow-up of this...and the blow-up shows here on 

the, it’s a smaller blow-up, and then the larger blow-up, it says ‘Post 

marked northeast angle of Saugeen Reserve according to Treaty boundary 

running south’.  So, in 1855, quite independently of Rankin, when these 



engineers came to do their survey, they saw the post and this is the 

middle of Lot 31, just where Rankin said the post was, where he was 

putting it.  These engineers found a post there, they took a note of it 

because it’s an important marker for them, as everybody has to know 

where all of this is taking place and this was a marker.  So, again, it’s the 

middle of Lot 31, they’ve drawn in kind of a shaded area, which we 

assume that that’s their description of the high water mark, which is just 

about where you’d find the post, and so that’s it.  And according to the 

treaty, once that northeast angle is established, the reserve boundary is to 

run due south from there.  Whatever due south looked like at that time 

given the magnetic north pole and his compasses, he went due south from 

there to the southern boundary that was from the previous surrender.  So, 

that‘s that.   

 

Now, subsequent to the treaty, lots were sold.  As it turned out, the lots 

took a little longer to sell than maybe the government had thought or 

promised or whatever, because the truth is is that not all of the land in 

the Bruce Peninsula, as it became known, was that attractive to settlers.  

Some of it was, some of it wasn’t.  The (INAUDIBLE) and, according to 

British law, which was Canadian law, Crown land, it can be sold by the 

Crown and it’s done by way of a patent, a Crown Patent.  And so, what 

this is an example of here is the Crown Patent for Lot 26 and this was 

sold to a John Wesley Huff and I believe the date on this is 15th of 

January, 1896.  So, that lot took a while to sell, so we wouldn’t have 

(INAUDIBLE), but that’s how long it took to sell that particular lot and 

there’s a description of the lot and it’s a very general description because 

the survey that Rankin did in 1854 was very general.   

 

So, one of the things about...that’s interesting, we find, about these 

patents is that they were kind of a standard form.  As you can see parts of 

it are preprinted, parts of it are written in, John Wesley Huff’s name is 

printed, it is written in.  There’s nothing in there...basically, it gives him 

the lot, so many acres ‘more or less’, and it’s just very generally described.  

It doesn’t say anything about the beach, it just says ‘here’s the lot’.  There 

is some wording about access to water, but that’s standard form wording, 

and I’ll just read you a bit of that that’s important.  Common to all 

patents, it’s the standard rule of form, reservation to the Crown of “The 

free use, passage and enjoyment of, in, over and upon all navigable waters 

that shall or may be hereafter found on or under or be flowing through or 

upon any part of the said parcel or tract of land hereby granted as 

aforesaid.”  And, in this case, this is the lot that’s next to navigable 

waters, so that might be relevent.  However, that language appears in 

every Crown Patent whether it’s next to navigable waters or not.  It’s just 



part of the standard form.  So, the fact that that language is in the patent 

actually doesn’t tell us anything about this particular lot.  It’s just part of 

the standard form.   

 

This is another patent...again, it’s in the standard form.  This was a 

patent for about...one, two, three, four, five, six, seven, eight different lots, 

only one of which is south of the boundary, the northeast angle boundary 

of the reserve.  The rest of the them are all north.  And, in this particular 

case, it contains that same standard form language of ‘if there are 

navigable waters’, and then it contains additional language because, 

unlike the lots south of the Indian reserve, the lots north of there did not 

have the Indian reserve between them and the lake.  They went right to 

the water itself.  And so, some additional language was handwritten in 

and it says this:  “Reserving free access to the shore of Lake Huron for all 

vessels, boats and persons.”  So, in this case, where people bought, where 

somebody bought six of those seven lots...seven of those eight lots, are not 

cut off from Lake Huron, which is our interpretation of the (INAUDIBLE) 

by the Indian reserve, the Crown land officials felt that it was important 

to hand write in there that it would still be the right of free navigation 

and access to those waters, even though we’re selling you the lot next to 

the water.   

 

Let me just finish because I’m just about done and then we’re going to 

have questions.  Now, that is the most compelling evidence.  There’s much 

more, of course, but that’s the big compelling evidence that is relevant to 

our understanding of the Saugeen’s position with respect to who owns the 

beach and who doesn’t own the beach.   

 

Now, over time, of course, memory...the memory of things fade and, of 

course, things get lost, but that doesn’t mean that subsequent 

understandings don’t become relevant.  And, this is one that we found in 

the record that we found particulary relevant.  I just have to bend down a 

bit to read it.  So, this is 1932 and this is a letter to the Department of 

Indian Affairs, written by Livingston Huff,  who was the son of John Huff, 

the original purchaser of Lot 26 and who has the patent, and this is what 

Livingston Huff said in 1932:  “In the year 1896, my father, John W. Huff, 

bought Lot 26, Concession 10, Township of Amabel, County of Bruce, from 

the Indian Department.  This consisted of 130 acres, more or less.” which is 

what the patent says.  “We wanted the land right to the water, but there 

was about ten acres between our lot and Lake Huron that was claimed as 

Indian reserve and the white people were made to move off that strip, right 

to the Sauble River.”  So, that was the understanding of Livingston Huff 

some 35 years later (INAUDIBLE) 



 

Now, just two other things.  There’s also evidence to suggest otherwise.  

In particular, there were complaints and letters between the Indian 

Department and other government officials in the 1930’s, the 1940’s and 

the 1950’s and there were some other surveyors who were asked to take a 

look at what they thought about the original Rankin survey and what 

they thought the limits of the reserve happened to be and clearly, there 

was a fair bit of opinion at the time that, in fact, the Indian reserve did 

top off at the top of Lot 25 and didn’t go any further.  And...but, that 

didn’t dissuade the Saugeen First Nation from maintaining their view 

that that’s not so, that was not their understanding of the treaty.  So, in 

the 1980’s, when this file came to the attention of Aboriginal Affairs, or 

Indian Affairs as it was known then, once again, and eventually 

became...eventually and did become a litigation file, a more detailed view 

had to be arrived at.  And, the view that the government of Canada came 

to, having a look at this evidence, having discussed it with some people 

with some expertise and the history, particularly of surveying, the 

government of Canada came to the conclusion that the Saugeen First 

Nation were correct, that the entire beach was set aside for them as part 

of their reserve and that some steps had to be taken to rectify the 

circumstances...that situation. 

 

Now, I’ll just leave you with this last note and then I’ll deal with 

questions, but I think the question period, more generally, is yet to follow.  

What the Supreme Court of Canada felt that in the field of Aboriginal 

Law, and they’ve said this over and over again in approaching these 

treaty cases and in interpreting a treaty, that it’s critically important, and 

there are many different principles to the interpretation that have to be 

applied, but the fundamental principle is that it is the understanding and 

intention of the party at the time the treaty was entered into that is on 

the basis of the interpretation, not what somebody thinks what it was 

supposed to mean some 100 years later or 150 years later.  So, what 

they’re telling judges, trial judges, to do, you’ve got to look to the treaty 

and all the events surrounding it and you have to come to a conclusion 

and forfeit the understanding of dissension of the parties at the time the 

treaty was entered into in 1854. 

 

One fellow had a question here... 

 

(QUESTION – INAUDIBLE) 

 

G. PENNER:  I can...I can repeat the question.  That group of lots did 

include one lot of, Lot 28, I believe, that is...26...that is settled.  We can go 



back to...Lot 28.  So, that’s right.  But, if you look at all of the other lots, 

26, 27, 29 and 30, they don’t have that additional language.  So, this one 

does, so it’s conceivable that one could interpret the patent as giving some 

extra rights to the holder of Lot 28 than were given to any of the other lots 

around him.  But, we think that the more reasonable interpretation is 

that that additional language was put in to address the lots that are north 

of the post of the Indian reserve and not...(LAUGHTER)...well, I mean, 

well, you have to think (INAUDIBLE)  why would Lot 28 be given 

additional rights that the lots surrounding him were not given?  So, the 

trial judge will have to determine that.  But, at that point, you can say 

that Lot 28 had some additional rights.   

 

J. CLOSE:  Okay.  Thank you.  This is the format set up.  This is the 

format and give everybody equal opportunity...because there’s more 

information to come. 

 

So, at this time, I would like to introduce the Town’s legal counsel.  Greg 

Stewart has been the Town’s legal counsel in litigation and the mediation 

process.  He is a lawyer from the firm Donnelly & Murphy from Goderich.  

The firm of Donnelly & Murphy has been involved with this litigation and 

other treaties currently in litigation since the claims began in the early 

1990s.  Mr. Stewart has been involved in this litigation for most of the 

past ten years.   

 

In addition to his practice as a lawyer, Mr. Stewart was the former 

Municipal Reeve and Warden of Essex County, so he does know a little bit 

about concerns of our municipality.  He has been involved in a number of, 

numerous mediations, both representing clients and as a mediator.  Most 

recently, he has mediated and assisted the Town of Goderich and the 

Municipality of Central Huron in successfully mediating the boundary 

adjustment disputed for nearly 30 years.   

 

So, at this time, I would like to welcome Mr. Stewart, the Town’s counsel. 

 

(APPLAUSE) 

 

G. STEWART:  Thank you.  I’m going to talk about two things.  First of 

all, I want to talk about litigation and litigation risk and then I’ll talk 

about the point we’re at in mediation and the issues regarding which 

we’re looking for input. 

 

As you’ve already heard, the litigation over this beach has gone on for... 

since the...well, I think it originated some time in the ‘80s and has 



formally been going since 1990.  It hasn’t progressed far at this point.  

We’re now at the stage where, failing settlement, significant and costly 

steps have to be taken.  The parties have gone to mediation to see 

whether this could be settled without proceeding to the most expensive 

elements of the litigation, which are the discovery and trial process.   

 

In mediation, one of the things you have to do in considering a position is 

measure the risks of litigation against what do you propose for a 

settlement.  The litigation process, on the one hand, is a zero sum gain.  If 

you win and you’re successful in this particular case, the Town retains 

ownership of the beach.  The other parties may be ordered to pay part of 

the litigation costs, normally in the range of one-third to half.  That’s a 

discretionary thing, but it’s possible.  If you lose in a trial, in litigation, 

the First Nation is declared by the Court to be owner of the beach.  The 

Town plays no part in the management of the beach.  The public has no 

right to access to the beach.  The Town could be ordered to pay a portion 

of the litigation costs of the First Nation, Canada and perhaps, of Ontario.  

And that’s the risk in a trial proceeding.  As Justice Binnie pointed out, 

it’s not a situation where you go to a judge and you ask a judge to say, you 

know, who should be able to do this and who should be able to do that.  

The litigation is over a claim to the beach and the decision to be made by 

the Court is who owns that beach and all rights and privileges after that 

will fall from that decision.  So, as I said, if you’re sucessful, you’re home 

free.  If you’re not successful, it’s not a situation where you can then go to 

somebody and say ‘Well, okay, we didn’t win.  Now, let’s see, you know, 

what our rights might be’.  The owner determines what the rights will be.   

 

A settlement...if you look at settlement, the advantage of it is that the 

parties have some control over the outcome.  You come to a determination 

of what you can live with and you settle on that basis, if all the parties 

agree to settle on that basis, and life goes on.  You’ve had input into what 

the settlement is.  You decide whether you want the settlement or don’t 

want the settlement.  As opposed to a trial, you don’t have the opportunity 

at the end of the trial, if the decision goes against you, you say well, you 

can appeal it, but, ultimately, if the appeals are unsuccessful, you don’t 

have the ability to say ‘Well, I don’t like the decision, let’s go back to 

where we were before.  I like the deal we had before better than what it is 

now, so let’s go back to that.’  And, those are the risks and those are real 

risks and it’s very important in considering how you dispose of this to 

understand that and consider it in that light.   

 

In the mediation process, which Justice Binnie described very...very well, 

parties go in to settle an issue and parties go in knowing that they will 



have to compromise in order to settle.  In training for mediation, you’re 

told to focus not on your own positions, but focus on what is the best 

alternative to a negotiated settlement.  In other words, to find out what 

you can negotiate and then decide whether that’s a good deal or not and 

come up with what’s the best alternative.  And, if the best alternative is 

there’s a reasonable chance I’m going to lose, well then, the negotiated 

settlement doesn’t look so bad.   

 

What I’m going to outline to you is the proposed offer.  It’s the result of 

the mediation process.  At this point, it’s the result of numerous mediation 

sessions and hours and hours of discussion.  It’s important that you 

understand this:  The proposal, as of today, has not been agreed to by any 

one of the parties.  The representatives of each of the parties, that is 

Canada, Ontario, the First Nation and the Municipality, have agreed to 

take back a proposal to the decision makers and recommend that it be 

considered.  To be clear, and I know there have been rumours to the 

contrary, to be clear, there is no agreement signed.  Nobody has signed 

anything.  Nobody has agreed to anything.  All they have agreed to is that 

this is what is a reasonable proposal from the point of view of those doing 

the negotiating and prepare to take it back, in your case, to Council to 

have them consider it and vote on it and that is why we’re here, so that 

you have the opportunity today and between now and later this month, to 

give input to your elected representatives as to how you view it.  The 

proposed offer has yet to be approved by Canada, the First Nation or 

Ontario.  They will also be taking it back to their decision makers to have 

the same input and make the same decisions.  If, after that, all of the 

parties are of the view that the proposal is a reasonable proposal and is 

the best resolution, they’ll move forward to effect the final settlement 

offer.  There are...there are some other parties, as you’re aware, who are 

private landowners who, by their own choice, have not been part of this 

mediation process because of the cost and once a consensus is determined 

on this part of it, they will also have to be consulted and dealt with. 

 

Now, the major  elements of this proposal...I’ll outline the major elements 

and then I’ll give you some detail as to what it means and how it operates.   

 

The first premise is that the beach up to Sixth Street would be recognized 

as a reserve land and would be under the...would be managed as part of 

the...would be retained as part...recognized as part of the reservation.   

 

Secondly, and these are the important elements, pursuant to our 

management agreement, the Town and the First Nation would jointly 

manage the beach with the purpose of joint management and ensuring 



continued public access.  The land would be accepted by the First Nation 

as is and there would be no modifications that have to be made to the 

land, it is taken as it is now, and Canada, Ontario...Canada and Ontario 

would jointly make a contribution to the Town of five million dollars to 

offset much of the Town’s cost for continued operation, for their share of 

the continued operation of the beach in the future.  Now, I emphasize this 

is a proposal.  This has not been approved by Canada, it has not been 

approved by Ontario.  This is what Ontario and Canada are prepared to 

take back to their decision makers as a proposal if it’s found to be 

acceptable.   

 

Now, the management agreement itself was negotiated exclusively 

between the Town and the First Nation.  The other parties have had input 

into it and the other parties have said that they would...that they have no 

difficulty with it, but it was negotiated, basically, as per the Town and the 

First Nation.   

 

The basic goals on entering negotiation were to set out a method by which 

the Town and the First Nation could operate the beach and could each 

have a say in the ongoing operations and, secondly, to ensure continued 

public access to the beach, as there has been in the past.  Those are the 

two guiding principles in the negotiation.   

 

Now, in the agreement itself, I’m not going to read it to you, it’s pretty 

boring stuff, but I’ll, I’ll highlight it for you.  The way that the 

management of the beach would be handled is through an advisory board 

of management and this is used often in municipal context.  It’s used...one 

of the primaries is used is very often when you have landfill facilities that 

are jointly operated by more than one municipality, so they operate it 

through a joint board.  The joint board of management would be 

comprised of six members, three of whom would be appointed by the First 

Nation and three of whom would be appointed by the Town.  The decisions 

by the board would be by majority vote of those in attendance at any 

meeting with the provision that there cannot be a quorum if at least one 

appointee from each of the two parties is not in attendance.  So, in other 

words, neither the Town nor the First Nation can call a meeting and 

railroad something in the absence of the other party.  The members of the 

board will select a chair.  As the land would be recognized as part of the 

First Nation reserve, the chair would be from among the starting 

appointees.   

 

Now, the manner in which it would operate, and this is, this is the critical 

part from your point of view, there would be an annual work plan 



prepared and budget prepared by the board on an annual basis that would 

decide what needs to be done for the next year, what’s going to be done 

during the next period with regard to the beach and what will it cost.  

That annual work plan and budget would go back to the First Nation 

council and the Municipal council, both of whom would have to approve it.  

And when, they would either approve it or approve of agreed upon 

modifications and that would then plan, that would then form the work 

plan and the budget for that operation for the following year.  The board 

will prepare terms of reference, which all boards have to do.   

 

The principles for the management of the lands, and these are the 

principles that would guide the management, are that the day-to-day 

operational decisions with respect to management and operation that fall 

under this management agreement would be undertaken by the board.  In 

other words, it would be the board of management that would determine 

the day-to-day operations of the beach.  Any significant management 

decisions under the management agreement would be considered and 

resolved by consultation, by the board in consultation with the First 

Nation and the Town.  Any decisions on the land other than would come 

under the management agreement would be determined by the First 

Nation.  The parties agree that without prior agreement by both the First 

Nation and the Town, there wouldn’t be any significant permanent 

physical development on the lands.  In other words, small permanent 

structures and developments which are consistent with the way in which 

it’s used now would be allowed, but there would be no permanent 

structures going up on the beach.  And, that’s something that is part of 

the agreement.  That’s not something that the board of management could 

get up one day and say ‘we want to put a hotel on the beach’ or something 

that could only be done...any permanent structure could only be done in 

consultation with both the Town and the First Nation.   

 

The operational and management rules for the beach would be developed 

by the board.  The parties would collaborate on the installation, 

improvement and maintenance of any critical structure, for example, 

maintenance of the central storm water management on the beach would 

all be done by the board and any new critical infrastructure would be 

studied and determined by the board of management.   

 

The parties agree to identify and implement whatever rehabilitation and 

enhancement initiatives are necessary to promote tourism and recreation 

activities on the beach.  The parties agree to come to a mutually 

acceptable resolution with respect to the funding of emergency services 

and help operate that.   



 

Now, the second pillar of this agreement is public use and the parties 

agree that to ensure that the public at large will continue to have 

reasonable access to the lands for purposes of recreation and tourism 

that...the provision...the parties agree to ensure that the public continues 

to have access and, for greater certainty, that means it is interpreted that 

the Saugeen Nation, in consultation with the Town, will not impose access 

fees unless they agree to it and are reasonable.  That would be joint.  And 

the reason for that is...the reason for that is...the reason for that is that 

you can’t anticipate 30 years from now what might happen.  There is no 

access fee now, there would not be an access fee unless both parties had 

equal input on it.  There’s no anticipation of putting one in there, but 30 

years from now, if the parties agree that it’s necessary, you don’t want to 

go back through this again to determine...and if there is any consideration 

at any point of a necessity for anything of that nature, it’s agreed that if it 

would in any way restrict public access to the beach, it would be avoided.  

In other words, if it were something that were viewed by the board to be 

necessary, they would look at it.  But, if it were determined by the board 

that putting that in was going to in some way inhibit public access to the 

beach, then it would not.  The board and the Town can jointly agree to 

(INAUDIBLE) the models with regard to enhancment of the beach 

(INAUDIBLE).   

 

But, it’s important you keep in mind what I said – that this is operated 

through a joint board of management.  These decisions have to be made 

jointly.  It’s not a matter of one side or the other going out and saying ‘We 

want this to happen.‘  It has to be proposed as part of a management plan, 

as part of the budget that goes back to the two councils and both councils 

have to approve it before it’s implemented.   

 

There’s an agreement that motorized vehicles, including cars, trucks and 

buses, should be avoided unless specifically permitted on the beach.  Now, 

...I realize there are events because I saw one last night, on the beach 

down here, where there were vehicles on the beach...so, at that time, and 

the way it was figured, you know, if you don’t even want something 

(INAUDIBLE)  So, the decision was that it would not happen unless the 

board permitted it.  In other words, if someone wants to have an event 

that will involve vehicles going on the beach, they’d have an application to 

the board and the board would give them a permit and they’re allowed to 

do it.  Which I assume is what you did for this event last night.  There had 

to be some sort of a process to get vehicles on the beach.   

 

By-law enforcement matters and facilities management would be the 



responsibility of the Saugeen First Nation and the Town would be 

involved in that and a determination would be made in the budget and 

the management agreement as to how they apportioned the cost.   

 

There’s a dispute resolution process in the agreement that basically says 

that if, in any instance, there’s an issue that’s determined by the board 

that goes back to the two, the Municipal council and the First Nation 

council, and they can’t come to an agreement on it, it would then go into 

an arbitration process by which they will either jointly chose an arbitrator 

and put the case before the arbitrator or, in some very complicated 

matters, sometimes they’ll appoint a panel of three arbitrators and the 

arbitrators will look at both sides and the arbitrators’ decision would be 

final and binding on the parties.  So, there’s a failsafe mechanism if they 

can’t come to some decision and that failsafe mechanism operates as an 

obligation and to the advantage to both parties.  In other words, one party 

can’t say...it is set up so that neither party can say, for example, as the 

owners of the beach, the First Nation can’t say ‘Well, we can’t agree on 

this, therefore you do what we say.’  It’s part of management of the beach 

under this agreement that if you can’t come to an agreement, you go 

through a third party to resolve it for you.  Now, presumably, that would 

be on serious matters.  You’re not going to go on, you know, matters that 

are very minor things, but it provides a failsafe mechanism.   

 

The final major element of the agreement is that the agreement will 

remain in force until it is repealed or replaced by a new agreement by the 

consent of both parties.  In other words, one party can’t (INAUDIBLE) the 

agreement.  Both parties, under this agreement that’s being proposed, 

would agree that the only way that this agreement would be changed or 

modified or ended is if both parties agree that it will be changed or 

modified or ended. 

 

That’s basically the proposal.  As I said, it’s intended to provide for joint 

management and continued public access.  In considering it, I will ask you 

to keep in mind, and I’m not here to push you one way or another, I’m 

here to present the proposal, but keep in mind what I said about the 

litigation risks.  Those that were involved in the mediation and in the 

negotiation are of the view that this proposal, if it is successful, and it’s 

far from a done deal at this point, but if it’s successful, provides the public 

with continued acccess, provides the Town with a joint share in the 

management of the beach.  Litigation, if you are not successful, provides 

you with nothing.  You no longer have rights to the beach and you have no 

say in the management of the beach.  You don’t pay for the cost of it 

either, but you have nothing to do with it. 



 

The process from here is that, just to put it in context, the Municipal 

council, the Province, Canada and the First Nation have to agree to the 

same thing you’re hearing today and they have to make a decision as to 

whether they want to approve a settlement based on that or not.  If any 

one of them decides not, then the deal’s gone and we’re off the 

track...we’re off...the process will move along...the process won’t move very 

quickly, it’ll start...so that there’s still a ways to go before this is finalized.   

 

After that, assuming that all four parties agree to this, there are 

processes that have to be carried out through the federal government that 

deal with compliance with the requirements under the Indian Act.  

There’s a permit that has to be obtained and posted, that has to be gone 

through so that the land can be dealt with in this matter because it is 

under, would go under the Indian Act.   

 

The details of the settlement, the parties have agreed that if there’s a  

settlement, and this is an important element, the details of the settlement 

will be enshrined in a Court Order.  In other words, there will be a signed 

Minutes of Settlement, which there is in litigation when you settle, but 

then that would be presented to a Justice of the Superior Court who 

would then be asked to put that into a Court Order, which means it can be 

enforced as a Court Order so that if one side or the other is contravening 

the Minutes of Settlement of the agreement, you can go to the courts and 

have the courts enforce it for you.   

 

The agreement in a settlement would not be in effect, finally, until all of 

those steps were worked out.  So, even with agreement, if all four parties 

agreed to this proposal that I’ve outlined for you, the agreement would 

also contain opinions that the existing litigation, both the one that the 

First Nation started and the earlier one that Canada started, would be 

dismissed without...well, would be dismissed and then you, we would go 

into these other processes.  This is going to take months to finalize.  So, 

nothing would change for quite a period of time, but ultimately, that 

would be the proposal that has been outlined.   

 

So, having outlined that, we’re going to open the floor up to questions.  

Now, we have...we’re available...we have another meeting...please bear 

with me for a moment.  We have another meeting in Wiarton, so we’re 

available here until 12...we’re available here until 12.  We want to get as 

many questions answered as possible, so we would ask if you would try to 

keep your questions on for no more than one minute and there will be 

instructions given afterwards for other means of input that might be 



available to the public.  If you have a question, is there a microphone 

somewhere back there?  There’s a microphone at the back.  If you have a 

question, would you please...if you’d go to the microphone, identify 

yourself by name and where your property is located and ask your 

question and (INAUDIBLE) unless you want to ask...if you want to direct 

your question to a specific person, fine.  Otherwise, otherwise we’ll direct 

it to whomever we think is best to answer it. 

 

(END) 


